
Christopher J. Byrne PLLC 
Attorney at Law 

Certified Public Accountant 

IRS CIRCULAR 230 DISCLOSURE:  
To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. tax advice 
contained in this communication (including any attachments) is not intended or written to be used, and 
cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) 
promoting, marketing or recommending to another party any transaction or matter addressed herein. 

1 

Memorandum 
Re: Substantial Presence Test 

 In today’s global economy, wealthy families have the opportunity to move around 

the world and live in many different places.  With this ability to move around, global 

families may run the risk of being considered a resident alien (“RA”) of the United States 

for tax purposes even without obtaining a green card.  This risk is very problematic as the 

United States taxes its citizens and residents on their worldwide income.  When an 

individual does not have a green card and is transiently present in the United States s/he 

runs the risk of satisfying the substantial presence test, pursuant to which an alien 

individual may be considered a RA, and subsequently subject to U.S. income tax on 

his/her worldwide income. 

 An alien individual is classified as a RA if s/he is present in the United States for 

thirty-one (31) or more days in the current year and has been present in the United States 

for one hundred eighty-three (183) days or more during a three (3) year period, weighted 

toward the current year.  This weighting takes place as follows:  an alien is considered a 

RA during the current year if the sum of the days he is present in the United States during 

the current year, plus one-third (1/3) of the days present during the first preceding year, 

plus one-sixth (1/6) of the days present during the second preceding year, equals or 

exceeds one hundred eighty-three (183) days.1  For example, a NRA could be present for 

one hundred twenty (120) days on an annual basis over a period of years without being 

considered a RA as being present in the U.S. for that number of days on an annual basis 

would not satisfy the substantial presence test. 

 I.R.C. § 7701(b)(6) defines presence in the United States as any day that an 

individual is physically present in the United States for any part of the day.  However, if an 

individual regularly commutes to the U.S. from Canada or Mexico, such individual will not 

be treated as present in the U.S. on any day during which he so commutes.  An individual 

who is in the United States for less than twenty-four (24) hours while in transit between two 
                                                           
1 I.R.C. § 7701(b). 
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(2) points outside the United States will not be treated as present in the United States on 

any day during such transit. 

Example:   

Sally Sample (“SS”) and John Doe (“JD”) are each present in the United States for 
various durations of time during the past three years.   

 
# of Days in the United States           %            Total                       
    SS   JD   SS    JD   SS              JD 
2012  121 183           100% 100%   121            183 
2011  121   30   1/3  1/3   40.333              10 
2010  121    0   1/6  1/6   20.166                0 
          182             193 
  

 The primary issue here is whether or not SS or JD satisfied the substantial 

presence test. 

 Here, by virtue of the substantial presence rule, JD has met the substantial 

presence test and would be henceforth considered to be the a RA for the current year, 

while SS under the weighted average rule of the substantial presence falls short of 

satisfying the substantial presence rule and would be considered to be a NRA in the 

present year.  Because JD satisfied the substantial presence test, JD would be subject to 

U.S. tax on his worldwide income for the current year.  SS, however, because she did not 

satisfy the substantial presence test, would not be subject to U.S. tax under the RA rules 

but rather would be subject to U.S. tax under the rules applicable for non-resident aliens 

(“NRAs”).   

Exempt Individuals 
 An exempt individual is someone whose days in the United States are not counted 

toward the substantial presence test, not someone who is exempt from tax. If you are an 

exempt individual, you are a nonresident alien until you are no longer an exempt 

individual, or until you receive permanent residency status. You (and members of your 

family) are generally in this category if you are: 

• An individual temporarily present in the United States as a foreign government 

related individual (A or G visa holder). 
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• A teacher or trainee temporarily present in the United States under a J or Q visa, 

who substantially complies with the requirements of the visa. 

• A student temporarily present in the United States under an F, J, M or Q visa. 

• A professional athlete temporarily in the United States to compete in a charitable 

sports event. 

First Year Choice/ Joint Return Election 
 If you arrive in the U.S. too late during the year to pass the substantial presence 

test, or if you were an exempt individual during the first part of the year, then changed 

visas late in the year, you are classified as a nonresident alien for the entire calendar year 

unless you make a special election (subject to meeting certain tests) to be treated as a 

resident alien from your date of arrival. If you make this election, you will be a dual-status 

alien and you can claim an exemption for your spouse and your dependents.  

 A further election is available, when combined with the First Year Choice election, 

to file a joint resident return with your spouse and be treated as a U.S. resident for the 

entire year. Under this election, you can claim the standard deduction and other tax 

benefits available to U.S. citizens and residents, but you are subject to tax on your 

worldwide income for the entire calendar year. In order to eliminate double taxation, the 

foreign tax credit and possibly the foreign earned income exclusion are available to reduce 

or eliminate double taxation. 

Residency Start Date / Residency Termination Date 
 There are special rules which relate to an alien's "first year of residency" and "last 

year of residency," or “residency termination date.”  These special rules determine during 

what portion of such years, the first year of residency and the last year of residency, the 

alien will be considered a RA or a NRA.  These rules clarify that in the case of an alien 

who was a NRA during the entire preceding calendar year, but who is a RA for the current 

year (the "first year of residency"), the alien will be considered a RA beginning on the 

"residency starting date", which may not necessarily be the beginning of the current year.  

This individual’s “residency starting date” would be the first date on which he or she is 

present in the United States.   
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 In the case of an alien who is considered a RA under the Substantial Presence 

Test, the "residency starting date" is the first day on which the alien is present in the United 

States during the calendar year in which the alien meets such test.  In addition, for 

purposes of determining an alien individual's "residency starting date" in the "first year of 

residency" and the alien's "last year of residency", an exception to the substantial 

presence test exists, which provides for certain nominal or de minimus presence in the 

United States during the year.   

 For purposes of an alien individual's "residency starting date" or "last year of 

residency", the individual will not be treated as present in the United States during any 

period not exceeding ten (10) days for which period the individual establishes that he has 

a closer connection to a foreign country than to the United States.  This de minimus 

presence prior to “residency start date”,  or following the “residency termination date” will 

be disregarded under the substantial presence test.  For the residency termination date, 

failure to remain out of the United States for the de minimus amount of allowable days will 

result in application of the anti-lapse rule whereby all of the days between the original 

intended residency termination date, and the date of re-entry will be considered dates of 

residency within the United States.  It is imperative that individuals remain cognizant of this 

attributed risk to the residency status as violating the anti-lapse rule can result in adverse 

tax consequences.   


